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EDITORIAL NOTES 


THE LEGISLATURE in its past session did put into the discard some of 
= the bad propositions before it, but just how many slipped through, or 
were put through, because of politics on one side or the other cannot be 
determined until the full publication of the volume of Laws. Of course, 
if there are any statutes enacted or appointments acceded to by the Sen- 
ate which are inimical to the interests of the State, the dominant party in 
the Legislature, having the very large majority it has, must bear the 
blame. That is to say, the legislators of that majority. It often happens, 
as in the case of the present United States Senate, that the citizens who 
are supposed to be faithfully represented there, and whose politics are 
the same as that of the dominant party, do not uphold the views and acts 


of those who misrepresent them. Political factions in power often do 
strange things, and therein lies one of the great weaknesses of democracy. 





That the Legislature finally threw overboard the plan to place Civil 
Service in this State under one head, which would mean a political head 
pure and simple hereafter, and also the plan to have a State Zoning 
Board—another political measure boding no good to the public, whose 
interests in municipal zoning have no relation to politics ; and the further 
scheme to increase the size of the Board of Public Utility Commissioners 
—these and other matters that went into the junk shop give our people 
just cause for rejoicing. Some other bad proposed laws followed the 
same course. There were some good enactments, however. Not all the 
kgislators spent their energies on fish bills, hairdressing board proposi- 
tions, increases of judicial and other salaries, enormous appropriation 
schemes, attempts to head off independent candidates at primaries, etc., 
but they did think of some matters in the general interest. In conse- 
quence, larger sums were provided for widows with indigent children ; 
married women were given greater control over their own personal earn- 
ings ; previous laws to enable public streets (only on paper) to be seized by 
private interests were repealed, as was the law that gave buses the right 
of way over other motor vehicles. As to other proper measures we must 
await further knowledge. 
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Judge Smathers, of the Atlantic County Courts, on March 2ist, held 
four men, whom he ordered under arrest for alleged robbery, to be placed 
under bail of $100,000 each to await the action of the grand jury, and 
that only Surety Company bonds would be taken. The case must have 
been very clear to him in making the bail so high, but the evident pur- 
pose was that they should not escape from the State. The remarks of 
the Chief of the County Detectives in connection therewith are said to 
have been as follows: 


“We are determined to clean up gunmen and crooks and to drive 
them off Absecon Island. A gang has been operating here for some time 
and the county authorities in conjunction with the city Police Depart- 
ment are out to clean it up. I am getting tired of having people stop me 
on the street and ask what is going to be done about conditions in Atlantic 
City. With all the shooting going on I have fears for the safety of my 
own family. The gunmen must go and I am going to clean them out. 
The city and the county authorities are going after their scalps. I have 
directed the magistrates to hold them without bail and turn their papers 
over to the Prosecutor and myself so that we may speedily give them 
trial and sentence. Gunmen, robbers, buglars, gun-toters and other pro- 
fessional crooks who make themselves birds of prey, are now started on 
their way from Atlantic County to the State Prison under the maximum 
penalty at hard labor.” 


We like the tone of this statement, and the sooner it is adopted by 
Prosecutors and Chiefs of Police, or detective officers, in all counties the 
safer it will be to live in New Jersey. 





Almost at the same time as the foregoing incident we notice that a 
Recorder in Morristown sent a street loafer as a disorderly person to 
jail for 90 days—half the limit of the law—for following a young woman 
on the street to her home one evening, accosting and insulting her, ending 
up with an attempt to kiss her. The punishment was not too great. There 
are many such instances, we are informed, occurring on the streets of our 
cities and in smaller towns, and one example of this kind is worth a 
dozen sermonettes or newspaper articles. 





In Naw York City last month a certified public accountant was 
found guilty of practicing law without a license. He had drawn up 2 
will for another person and charged $5 for the service. His counsel con- 
tended that the work done by the defendant did not come under the 
province of the criminal law for bidding the practice of law without a 
license because numerous Trust Companies advertised their services for 
drawing up wills and giving advice on the subject. But the District At 
torney prosecuting the case stated that the Court of Appeals had held 
the practice of law to be confined not only to the trial of cases in Court 
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but to embrace as well the preparation of legal instruments and the giv- 
ing of legal advice to clients. Trust Companies had been convicted of 
drawing up wills and had discontinued the practice. If the defendant had 
drawn the will as a gratuity it would hardly have been “practicing law,” 
but he acted as a lawyer and made a lawyer’s charge. The conviction 






































; of was proper. 
| to 
Without a perfect knowledge of what the recent grand jury of 

rive Essex county did or did not do in the matter of bringing in indictments 
ime against gamblers, and of the exact language of the presentment which 
pe they seem to have substituted for indictments, we can hardly gauge the 
ntic correctness or incorrectness of the anger the jury felt in the “castiga- 
my tion” given them by Chief Justice Gummere, or of the adverse comments 
Dut. in the press of that county. Waiving judgment on that matter, we do 
ave say that the statements some of the Judges of the Essex Courts have 
os made, that more cases that are not felonies ought to be tried and sen- 
-. tences pronounced in the Police Courts in cities than are so settled at the 
on present time. Burdening the grand jury with petty cases is not to treat 
um that body fairly, nor the public at large. In the matter of gambling we 

should say that it depends on its extent as to whether the Quarter Ses- 
by sions should have its time taken up with them or not. If the gambling 
the is done every night in a house that may well be not only a disorderly 

house, but a nuisance to the neighborhood, and there is no other substan- 

tial method to abolish it, then an indictment against both gamblers and 
ta the owner of the house would be the only effective way to deal with it. 
to “Circumstances alter cases.” 
lan 
ng A Newark lawyer was convicted of conspiracy to burn a building of 
re which he was the chief owner. On a writ of error of the Supreme Court 
fur the conviction was affirmed. (State v. Twardus et al, 140 Atl. Rep. 317). 





Naturally the case came up in the same higher Court as to whether the 
defendant ought not to be suspended from the practice of law pending 
the determination of an appeal to the Court of Errors and Appeals. A 
memorandum decision was filed by Mr. Justice Trenchard on behalf of 
the Court deciding that the suspension must take place. This was cer- 
tainly a correct judgment, and should be applied in all cases where a 
member of the Bar is actually convicted by a jury of a felony, or of any 
crime that involves moral turpitude. It is due to the public; it is still 
more due to the honor of the profession. 






















A grand jury in Hudson county, when being discharged on April 2, 
handed up a presentment which, among other matters, recommended that 
a Traffic Court be created for the handling of auto accident cases. We 
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have long thought that this is what may and perhaps should come to pass, 
especially in the populous cities and counties where scores of such cases 
arise almost every week. At present not only the District and Circuit 
Courts have large calendars of these cases, but they are beginning to take 
up a vast amount of time in the Supreme Court. The Judges of the Su- 
preme Court and of the Circuits ought, somehow, to be relieved of the 
whole business. It may be difficult to bring about a constitutional law 
that would not only create Traffic Courts, but at the same time would 
make their decisions after conviction, with or without jury, more sum- 
mary and more final, but the subject will bear a great deal of thought, 
The increase in auto-accident cases is great and is bound to be greater as 
the years go on and almost everybody, efficient as drivers or inefficient, 
drunk or sober, careful or negligent, owns and runs an automobile or bus 
or other motor car, and something must be done about it more than the 
present practice permits. 





It is said that on three several occasions lately the Supreme Court 
of Canada has declined to hear counsel when the record of the case on 
appeal showed that the counsel seeking audience had given evidence as 
a witness at the trial. This is in consonance with the idea embraced in 
Rule 19 of the Canons of Ethics of the Canadian Bar Association, which 
reads: 

“19. Appearance of Lawyer as Witness for His Client—When a 
lawyer is witness for his client, except as to merely formal matters, such 
as the attestation or custody of an instrument and the like, he should leave 
the trial of the case to other counsel. Except when essential to the ends 
of justice, a lawyer should avoid testifying in Court in behalf of his 
client.” 





REAL ESTATE COMMISSIONS 


Important changes in the law of real estate commissions were 
brought about by Chapter 273 of the Laws of 1918, which permits the 
commission writing to be signed before or after sale, so that at the pres- 
ent day it hs become customary to insert a clause governing the com- 
mission of the broker in the agreement of sale. In the very instrument 
that is the result of his labor the broker can there establish also his right 
to compensation. The agreement of sale legally executed and delivered 
legally earns for the broker his commission ; and, even though not in ac- 
cordance with the authority of the agent to sell, the owner, by accepting 
the terms of the agreement and commission payment, ends further dis- 
putes and controversy. 
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REAL ESTATE COMMISSIONS Io! 


It is the agent who completes a sale that earns his commission, as 
Chief Justice Beasley stated in the opinion in Vreeland v. Vettérlein, 33 
N. J. L. 247: “And if, therefore, it should be known to the vendor of 
the property that the agent, who introduces a purchaser to him, has, by 
the usual arts of competition, taken such purchaser out of the hands of 
his rival, I am not aware of anything in the law which would justify such 
yendor in a refusal to complete the contract.” In this case the owner, 
Vetterlein, gave a real estate agent, Vreeland, his property to sell, and 
the agent, Vreeland, introduced the purchaser, a Mr. Henderson, to the 
owner, who refused to buy the property at $20,500, and Vreeland, in try- 
ing to urge the purchase, stated that another agent, one Garrabrants, had 
made an offer of $19,500. The customer, Henderson, thereupon inter- 
viewed the other agent, Mr. Garrabrants, who immediately brought in the 
owner and closed a sale at $20,000. The Court held that where a real 
estate agent finds a person who is likely to buy and quits him without 
having effected a sale, the possible loss to some wide-awake competitor 
is part of the inevitable risk of the real estate business. 

Coming back to the writing authorization, we find, by the case of 
S. E. Crowley Co. v. Myers, in 69 N. J. L. 245, 55 Atl. Rep. 305, that the 
agent must either produce a bona fide purchaser, able, ready and willing 
to buy, according to the written authority to sell, and in such a case he 
may earn his commission if the owner refuses to sell; or he may also 
earn his commission when the owner accepts and contracts with the pur- 
chaser procured by the agent, even though the terms may vary from the 
authorization. But the owner can reject any offer that does not com- 
pletely comply with the terms of the broker’s authorization. The broker 
has no power to sign an agreement of sale (Schull v. Brinton, 55 N. J. 
E. 491), unless further established by circumstances or power of at- 
torney. (Keim v. Griffith, 30 Atl. Rep. 1063.) 

The written authority of the agent, which must be in writing accord- 
ing to the Statute of Frauds, cannot be modified by any parol agree- 
ment. The case of Schwartz v. Weinstein, in 138 Atl. Rep. 113, holds 
that the time limit of the writing cannot be extended by parol. The case 
of Smith v. Pazen, in 138 Atl. Rep. 513, holds that an agreement to pay 
the regular brokerage commission does not satisfy the requirements of 
the statute. The Statute of Frauds must be pleaded, as appears by the case 
of Quinn v. Amendola, 138 Atl. Rep. 693; but the Statute of Frauds is 
substantive law nevertheless, as appears by the case of Owen v. Riddle, 
81 N. J. L. 546, 79 Atl. Rep. 886, for, where defendant denies the as- 
sumpsit, plaintiff must prove a legal, that is a written, contract. In ac- 
cordance with the decision of Haber v. Goldberg, 92 N. J. L. 367, 105 Atl. 
Rep. 874, the promise to pay a fixed lump sum complies with the statute, 
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and an exchange of lands comes under the same rules as a sale of prop. 
erties. 

A real estate broker must obtain for his client, the owner of the prop- 
erty, the highest price it will bring, and exercise good faith toward his 
principal (Leconey v. Koch, 130 Atl. Rep. 16), and cannot be interested 
in the sale except to earn his commission (Chester v. Campbell, 109 Atl 
Rep gor) ; and the broker is liable to account for any secret profit to his 
employer (H. J. Jaeger Co. v. Hannan, 90 N. J. E. 396, 108 Atl. Rep. 1, 
affirmed, 111 Atl. Rep. 926). But the broker may acquire an interest after 
the sale; or acquire an interest with the knowledge and consent of his 
principal. And, after making one sale, he is entitled to make a resale for 
the purchaser. Loebel v. Jeroleman, 128 Atl. Rep. 609. Brokers may make 
agreements among themselves to divide commissions, Klein v. Kraemer, 
128 Atl. Rep. 921, affirming 125 Atl. Rep. 1; or one broker may agree to 
recompense another with a lump sum out of the commission, Rebenfeld y. 
Friedberg, 127 Atl. Rep. 187, affirmed, 130 Atl. Rep. g19. 

The written authorization of the broker, even though it makes him 
the sole broker, does not stop the owner from selling the property free 
from commission (Ettinger v. Loux, 115 Atl. Rep. 384), unless the au- 
thorization makes the commission payable to the broker, regardless of 
who makes the sale, or how it is made, in which case, if the property is 
sold within the period limited, the exclusive agent has earned commissions. 
Stevenson Co. v. Oppenheimer, 91 N. J. L. 479, 104 Atl. 88; also Jones v. 
Hollander, 130 Atl. Rep. 451. A different possible situation is discussed 
in the case of Garibaldi v. Rubenstein, 122 Atl. Rep. 727, that, where an 
agent had a contract which the owner violated, the measure of damages 
may be the actual loss sustained when the agent did not make a sale. This 
is because, as in Ettinger v. Loux, 115 Atl. 384, the owner did not serve 
a notification revoking the power of sale given immediately upon the duty 
arising to revoke the same, and so was liable for the losses sustained by 
reason of his not having notified the agent of the sale of the property. 

. A radical departure from the old order of real estate business is 
permitted by Chapter 273 of Laws 1918, requiring that, where a broker 
has oral 5 Te to sell and serves a notice upon the owner of the terms 
within five days, then the owner must repudiate the oral authority, or he 


may become liable to pay a commission in case of an actual sale. But 
there must have been an actual sale (Baron v. Wisnowski, 130 Atl. Rep. 
450), and the notice must be served before the sale and cannot be served 
after. Casale v. Gash, 138 Atl. Rep. 702. This clause applies only to 
owners, but, as to commission agreements otherwise, any person who 
signs the promise to pay, whether owner or not, may become liable on the 
sale being made. See J. L. Kislak, Inc. v. Judge, 133 Atl.'74, where 4 
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tenant by the entirety was unable to make title, but was liable to pay the 
commission. 

In general a sale is made when an agreement of sale is made, and the 
commission then becomes earned and payable; but if the commission is 
expressly payable only when title passes, this may be a condition to the 
broker’s becoming entitled to his commission. Schwartz v. Handler, 99 
Atl. Rep. 437. 

When an owner of real estate gives a broker an exclusive right to 
sll his property for a price and terms, the agent has a reasonable time 
to sell, and, on suing for a commission, can show he offered a sale accord- 
ing to contract, and that the owner did not give any notice to end the 
authority to sell. Richard v. Spagna, 135 Atl. Rep. 469, affirmed, 137 
Atl. Rep. 918. 

We have seen that the owner must be loyal to the broker; and the 
broker must be loyal to the owner. Gordon v. Kaplan, 132 Atl. Rep. 110. 
Where one agent fails to make a sale, his competitor, who succeeds in 
negotiating the same property to the same parties may earn a commission ; 
or the property may be free for any legitimate business. WHarris v. Es- 
peranza, 109 Atl. Rep. 826. A party who is not an agent may make a com- 
mission (Ludwig v. Aberbach, 132 Atl. Rep. 241), and also be held to 
loyalty to his employer. Morgan v. Bowman, 140 Atl. Rep. 15. 

The Statute of Frauds requires a writing, unless outside the statute 
(Andrews v. Westaway, 122 Atl. Rep. 929), but the owner cannot re- 
voke an agency to avoid paying a commission, and, as in Klipper v. 
Schlossberg, 115 Atl. Rep. 345, even though the deposit was returned, the 
owner was required to pay to the broker the commission he had earned 
by bringing about an agreement of sale between the parties. 

Newark, N. J. Etroy HEADLEY. 





CRIME REVISION 


[Nore.—Last month we commented upon an address on Crimes and Criminal 
Procedure by former Judge Fred G. Stickel, Jr., of Newark. We have now been 
enabled to secure the address nearly in full—Eprror]. 


I favor a revision of the law of Crimes and Criminal Procedure. 
The last revision took place twenty years ago and the law should now be 
modernized ; a new revision, having in mind increased expedition in dis- 
posing of cases, elimination of unnecessary technique, limiting or abolish- 
ing double appeals, providing for penalties that must be served. 

Just as an instance of what I mean I read in one of our newspapers 
recently that the Union grand jury, in a report to Justice Kalisch, said 
(according to the report) : 


“The Grand Jury has had presented to it numerous complaints of 
manslaughter based on deaths resulting from injuries sustained by per- 
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sons struck by automobiles. Under charge of the Court indictments in 
these cases can only be found where the act of the person causing such 
death was such as would amount to a reckless disregard of human life, 
In many cases, where reckless disregard of human life is shown by 
prima facie proof, and indictment follows, we appreciate the difficulty of 
procuring convictions by a petit jury, because the law has fixed the grade 
of crime as manslaughter, punishable by fine, or long term of imprison- 
ment, or both. We feel that much more good could be accomplished and 
the law would have a more deterrent effect, if there were a change in 
the grade of crime in these cases. 

“We therefore recommend to this Court, and to the Legislature of 
this State, that this matter be given careful thought and study, and that 
the law governing such cases be so amended that more effective prosecu- 
tion may follow such deaths than now obtains.” 


The grand jury, in my judgment, is right. We are availing our- 
selves of the Common Law in seeking to hold such reckless drivers; we 
are not operating under a statute passed to cover these specific cases. The 
charge is involuntary manslaughter; the penalty up to ten years. In- 
voluntary manslaughter must be defined as a reckless, utter disregard of 
human life; gross negligence. Juries get an exaggerated idea of what 
gross neglect is, and that fact, plus the term “manslaughter,” plus the 
penalty, makes the average jury hesitate about convicting even a very 
reckless driver of a crime whose nomenclature and specifications to them 
savor of something only shortly removed from murder. Many cases are 
lost for these reasons. A law specifically designed to reach this: type of 
misconduct, graded accordingly as to punishment, would considerably re- 
duce this kind of crime, for more ready convictions would result. 

There have been bills introduced in our Legislature to accomplish 
this purpose, but so far they have failed of passage. Let them be consid- 
ered, carefully, in connection with a revision of our criminal law and 
procedure. Such study and revision would serve also to forestall some 
of the radical ideas which the need of remedies to combat the crime 
situation have brought to the fore, and which, unless something is thought- 
fully and quickly done, may gain public support, because the opposition 
offers no substitute. 

Take, for instance, the recent suggestion of the Governor of 4 
large State that the power to sentence criminals be taken away from the 
trial Judge and vested in a Board, very much like some of our parole 
boards or pardoning agencies, a Board composed of psychiatrists, alienists, 
lawyers and experts. This suggestion has been described as both new and 
radical. Radical it undoubtedly is. New it is not, for a similar plan was 
sought to be foisted upon the citizens of this State by a former head of 
our Department of Institutions and Agencies, but on at least three occa 
sions our Legislature refused to approve the plan, and I think wisely. 
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Such a plan too evidently starts out with the idea that those who 
commit crime are or should be treated as persons mentally diseased. And 
it would be very dangerous to let potential criminals know that the policy 
of the State, in case they were caught, would be to treat them as persons 
mentally sick rather than lawbreakers, outlaws of society. For it would 
srve to make more uncertain the punishment of crime, and one of our 
difficulties, to-day, is that the punishment is not sufficiently certain. 

There are always two considerations struggling for utterance in every 
sentence; one the duty to the individual, the other the duty to society, 
The first receives, as it should, the bulk of consideration and «he first of- 
fender, whose crime is not too serious—in crimes like assault ati:i battery, 
petty larceny, embezzlement—whose home conditions are good and prom- 
ise cooperation in the event of probation, almost always gets his chance 
to restore himself to right citizenship; a chance on probation, where, I 
am happy to say, the great majority make good. But there come classes 
of crime like burglary, robbery, assaults upon small children, where, first 
offender or no, a reformatory or jail sentence must be given and the duty 
to society recalled—the duty to impose a sentence that may act as a de- 
terrent ; as a protection to society. 

When it is realized that before a man can be put on trial he must be 
complained against in our Police Courts, where he is entitled to a hear- 
ing to see whether the State has a case against him; that, if it shows it 
has, the case is then taken to the grand jury, where once again society 
must demonstrate to the satisfaction of twenty-three laymen that it has 
enough evidence to justify requiring the accused to be put on his de- 
fense; that thereafter a jury of twelve men must be satisfied beyond a 
reasonable doubt that the accused is guilty, he, in the trial, being presumed 
to be innocent, the State having the burden or proving him guilty and 
he not being compellable to testify; that in the event of conviction he has 
the benefit of the investigation by the Probation Department of his case 
and record, a right to two appeals and to a private hearing before the 
Court of Pardons, together with time off for good behavior when in jail ; 
when all this is realized, it must be manifest that the individual is now 
receiving a much greater measure of consideration than society. Why 
then add another safeguard, for I fear that is all this would amount to. 

The criminal now knows that robbery calls for thirty years if the 
Judge wants to give it; but what it would mean should the consideration 
of the individual be exalted, as it would be bound to be by such a sen- 
tencing Board, no one could tell. 

Moreover, such a Board must, of necessity, get its information of the 
trial second-hand, through printed or typewritten records. It would not 
see the assaulted child, the raped girl, the frightened woman, whose home 
was burglarized, the battered victim, who had been held up and robbed. 
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But it would see the criminal, perhaps plausible, experienced in the ways 
of prison boards and ready to put the best light upon his conduct. It 
would, in effect, endeavor to try the case again with the convict as the 
principal witness. He couldn’t help but get a better result in that way 
than if he had to appear before the trial Judge familiar with the facts, 
responsible to the community and responsive to its needs and protection 
requirements. 

This plan may be humanitarian, but it seems to me we should give 
some consideration to the rank and file of honest and law-abiding citizens 
and to the victims, including the family of the prisoner, who, all to often, 
are the ones really sentenced. 

Moreover, it takes the important function of sentencing out of the 
local community, and vests it in a State body far removed from the scene 
of the offense ; a body probably functioning in private, without those help- 
ful influences that come from publicity and the presence of the public. 

The further we get away from local government and the people, the 
less advantageous the result to the people, and the more apt the public 
official will be to regard himself as the master and not the servant of the 
people. Keep the sentencing power in the trial Judge, in open Court, sur- 
rounded by the power of the press and faced with the people whom he is 
sworn to protect, and give him, if you wish, the aid of experts, but keep 
him clothed with the responsibility of fixing the sentence. 





BILLS OF PARTICULARS UNDER THE PRACTICE ACT 


It has been supposed that, first, Sec. 102 of the Practice Act of 1903 
(replaced by Rule 18 annexed to Practice Act of 1912) simply allowed, 
in a contract case, a plaintiff to anticipate a ‘““Demand for a Bill of Par- 
ticulars” by annexing a “Bill” to his complaint (or a defendant to his 
counter-claim), and that the remedial purpose of the statute was to en- 
able the plaintiff to prevent the defendant from delaying the suit by serv- 
ing such a “Demand” before filing his answer and thereby gain delay ; and, 
second, that this in no way altered the common law rules relating to Bills 
of Particuiars. 

If this understanding has been correct (there being no other change 
in the practice and no difference between contract and tort cases), then 
Dixon v. Swenson, 101 Law 23, appears to hold, in all cases: 

(a). That a Bill of Particulars is only demandable in any event for 
the purpose of enabling the adverse party to frame his answering pleading, 

(b). That it is only demandable prior to the filing of the answering 
pleading, and 
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(c). That it is only demandable as to the complaint and thereby 
never to be had as to affirmative matters set up in the answer, and is, 
therefore, the exclusive privilege of the defendant. 

Pleadings generally (particularly our old common law pleadings) 
were and are so framed that it hardly seems, except in very exceptional 
cases, that an adverse party would not be able to frame his answering 
pleading. (See illustrations at the end of this article.) Therefore it 
would seem that there must have been other purposes of Bills of Particu- 
lars, purposes that were for the advancement of justice. 

It has been our thought that a Demand for a Bill of Particulars is 
not by any means limited to the purpose of only enabling the defendant 
to frame his answer, but that it is demandable— 

(a). In all cases. (Tilton v. Beecher, 59 N. Y. 176; Bills of Par- 
ticulars, 31 Cyc. 568; Watkins v. Cope, 84 Law 143); and for the pur- 
poses— 

(b). By either party. (Watkins v. Cope, 84 Law 143). 

(c). Of enabling the adverse party to frame his pleading, (no cita- 
tions necessary). 

(d). If limiting the proofs of the matters contained in the pleadings 
by the matters set out in the Bill of Particulars. (Clinton v. Lyon, 3 Law 
1036; Kent v. Phenix Co., 69 Law 532; Johnston v. Bowers, 69 Law 544; 
Hooper v. Gillette, 6 Misc. 63). 

(e). Of giving the adverse party such information as will enable him 
to know what specific matters he is called upon to meet and to be pre- 
pared to deny or explain them. (Tilton v. Beecher, 59 N. Y. 176; Bills 
of Particulars, 31 Cyc. 568 and 584; Foster v. Curtis, 120 N. Y. App. 
Div. 874; N. Y., etc. Ins. Co. v. Granniss, 118 N. Y. App. Div. 830; and 
many other New York cases cited in 31 Cyc. 584; Whittle’s Admrs. v. 
Vance, 7 Law 636; Clinton v. Lyon, 3 Law 1036; Stothoff v. Dunham’s 
Extrs., 19 Law 181; Van Voorst, Admx., v. Morris Canal Co., 20 Law 
200; Voorhees v. Barr, 59 Law 123; Cullen v. Woolverton, 63 Law 644; 
Kent. v. Phenix Co., 69 Law 532; Johnston v. Bowers, 69 Law 544; 
Watkins v. Cope, 84 Law 143; Heppard v. Carr, 12 Law Journal 185). 

(f). And that, in the cases relating to the framing of the answering 
pleading, it must of course be demanded before the filing of the answer- 
ing pleading (this is obvious) : 

(g). But, where it is for the other purposes, it is orderable at any 
and all times where it appears to the Court that it is proper to order it for 
the purpose of doing justice and insuring a fair trial of the issues of the 
case, and where, in the judgment and discretion of the Court, the Court 
feels that there has not been such laches as works an injustice to the 
other side. (Tilton v. Beecher, 59 N. Y. 176; Foster v. Curtis, 120 N. Y. 
App. Div. 874; N. Y., etc. Ins. Co. v. Granniss, 118 N. Y. App. Div. 830; 
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and many other cases cited in 31 Cyc. 584, some holding that there are 
cases when an application for particulars before plea filed is premature; 
also, by fair intendment, the N. J. cases cited under above under (d). 

(h). And, in fact, in some instances a demand or order for a Bill 
of Particulars before plea is actually improper and premature. (Bill of 
Particulars, 37 Cyc. 584; Foster v. Curtis, 120 N. Y. App. Div. 874; N. Y,, 
etc., Ins. Co. v. Granniss, 118 N. Y. App. Div. 830). See Hooper v. Gil- 
lett, 6 Misc. 63, which shows one of the embarrassments of Dixon y. 
Swenson, and inferentially modified it in one of its phases on the ground 
that it was a contract case, but erroneously holding that contract cases 
are largely, if not entirely, regulated by statute. As above seen, contract 
and tort cases are governed by the same rules, and the only change which 
the statute made was to allow particulars in contract cases to be annexed 
to the complaint and thereby prevent the defendant from causing delay. 

We think that, to deprive a party of proper knowledge of the par- 
ticulars of his adversary’s pleading simply because he does not make 
the application before filing his answering pleading, may work grave in- 
justice in many cases, particularly among the younger members of the 
Bar, who are not well versed in the technicalities of practice. (And 
this may very well apply to many of the older members of the Bar). For 
instance : 

To illustrate a contract case, a defendant may plead payment; the 
plaintiff knows very well that he has not been paid, and he has no trouble 
in denying it, and has no reason to delay bringing his suit to an issue by 
making a demand for a Bill and further delay in his pleading by applying 
to the Court for an order; and so he files his reply; but he has a fair 
right to know when, where, by whom, whether by check, note or in cash, 
etc., the defendant claims he was paid, so that he can be prepared, in the 
language of Tilton v. Beecher, to summon witnesses to rebut such evidence 
as may be brought against him or explain the circumstances. 

To illustrate a tort case, the defendant may plead that he warned 
the plaintiff ; the plaintiff has no trouble in denying that and has no reason 
for delay in bringing his suit to an issue by making a demand for a Bill 
and further delay in his pleading by applying to the Court for an order; 
and so he files his reply ; but he has a fair right to know when, where, by 
whom, whether oral or in writing, etc., so that, in the language of Tilton v. 
Beecher, he may summon witnesses to rebut such evidence as may be 
brought against him or explain the circumstances. 

The result is that the plaintiff files his reply without demanding Par- 
ticulars, because he has no trouble in denying the allegations in the an- 
swer and wants to bring his case to an issue as soon as possible and avoid 
delay (and the avoidance of delay is of enough importance to have induced 
the statute relating to contract cases). He then proceeds to prepare for 
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trial, and finds that he needs particulars of the allegations in the de- 
fendant’s answer so that he may summon witnesses to rebut such evi- 
dence as may be brought against him or explain the circumstances. He 
applies for particulars, and is denied relief because Dixon v. Swenson 
holds that particulars are solely for the purpose of enabling him to 
frame his reply and can only be had before it is filed. Feeling that he is 
entitled to relief in some way, he then propounds interrogatories, and 
thereupon he is denied relief because interrogatories can only be pro- 
pounded as to matters relating to the presentation of his own case, and 
cannot be used for the purposes of particulars. The practical result is 
that he is forced to go to trial without any of the particulars which he 
should have for the purposes of the trial. This does not appear to be 
such a result as is contemplated by Tilton v. Beecher and the other cases 
cited in this memorandum. 

All through the cases, emphasis is laid on the importance of an ad- 
versary knowing the particulars of his opponent’s case for the purposes 
of preparing for trial, summoning witnesses, etc. The office of enabling 
a party to frame his answering pleading does not appear to have been 
nearly as much emphasized. 

It is our thought that the above illustrations, together with the rea- 
soning, are fully sustained by the cases cited above and by a general 
view of the remedial justice to be administered. 

While it may be the natural inference of Dixon v. Swenson that 
Particulars is the remedy before plea, and that Interrogatories is the rem- 
edy after plea, yet we think that that is not the true distinction, and that 
the true distinction is that Particulars relates to the case of the party called 
upon to furnish them, and that Interrogatories relate to the party’s own 
case, an entirely different matter. 

And we also think that, if the plaintiff needs Particulars of the de- 
fendant’s answer in order to prepare for trial and to summon witnesses 
to meet the defendant’s allegations, that the law provides 2 remedy and 
that that remedy is a Bill of Particulars for those purposes. We know 
of no other remedy. In the language of Blackstone, “For every wrong, 
the law provides a remedy.” 

As bearing upon the question of whether Particulars can only be 
had before plea, it is worthy of note that the opinions of the Courts con- 
stantly treat Oyer, Profert, Inspection, and Particulars, as all belonging 
to the same class of remedy, and, of course, Oyer and Inspection are not 
at all limited to being had before plea. So, too, the cases show that 
Profert has been had many times as an incident to Particulars. This whole 
general class is to be administered so that justice is done and a fair trial 
had and surprise to be avoided as far as possible. 
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In other words, Particulars is an elastic remedy, to be had at any 
time when, in the language of Tilton v. Beecher, “the circumstances are 
such that a party should be apprised of the matters for which he is to be 
put for trial,” “in order that he may summon witnesses to rebut such 
evidence as may be brought against him, or explain the circumstances,” 
And, if it was elastic in the days of common law pleading, how much 
more should it be elastic under our more modern pleading. The whole 
present-day tendency is to get away from technicalities and to try to get a 
fair trial of the merits of the controversy. 


CONCLUSION 

It is our thought that the same situation exists as to Dixon v. Swen- 
son that existed in the Hackensack Trust Company case (so misleading 
as to induce a frank statement some five years later that it was mislead- 
ing as a statement of general law), viz., that it is only to be read as ap- 
plicable to the facts before the Court in that particular case and not as 
a statement of the general law applicable to all cases. 

Taken in that view, we can see that Dixon v. Swenson was the case 
of an application for Particulars before plea and therefore presumptively 
for the purpose of enabling the opposing party to frame his answering 
pleading, and that the application for more specific particulars was a re- 


newal of the same application for the same purpose, and therefore prop- 
erly not maintainable after plea filed. 

But, as a statement that, in all cases, Particulars are solely for the 
purpose of enabling the opposing party to frame his answering pleading 
and that they can only be had before plea filed, we think that Dixon v. 
Swenson is misleading. 

Somerville, N. J., March 22. Epwarp P. JoHNSON. 


APPENDIX TO FoREGOING ARTICLE—ILLUSTRATIONS 


1874. (Appeals). Tilton v. Beecher, 59 N. Y. 176 (at page 183): 
“There is no difficulty or indefiniteness in respect to the nature of the 
charge made against the defendant. . . . But (the defendant) claims 
for the purpose of preparing his defense it is necessary that he should be 
furnished with the particulars of the time and place, in order that he may 
summon witnesses to rebut such evidence as may be brought against him, 
or explain the circumstances.” 

1874. (Appeals). Tilton v. Beecher, supra (at page 184): “A Bill 
of Particulars is appropriate in all descriptions of actions where the cir- 
cumstances are such that justice demands that a party should be apprised 
of the matters for which he is to be put for trial with greater particularity 
than is required by the rules of pleading.” 
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1874. (Appeals). Tilton v. Beecher, supra (at page 183). “It is 
evident that in the present case there was no occasion for an application 
under section 160 to make the complaint more definite and certain. There 
is no uncertainty or indefiniteness in respect to the nature of the charge 
made against the defendant.” Again, at page 184: “But a Bill of Partic- 
ulars is proper in order that a party should be apprised of the matters for 
which he is to be put for trial.” 

Bills of Particulars, 31 Cyc. 568: “But at the present time it is gen- 
erally held to extend to all descriptions of actions at law when justice de- 
mands that a party shall be apprised of the matters for which he is to 
be put for trial with more particularity than is required by the rules of 
pleading.” Again, on page 584: “But where the particulars are sought 
not to enable the applicant to plead, but for the purpose of enabling him to 
prepare for trial, a motion for such a Bill is premature if made before is- 
sue joined.” (Citing: Foster v. Curtis, 120 N. Y. App. Div. 874; N. Y. 
etc., Ins. Co. v. Granniss, 118 N. Y. App. Div. 830, and many other cases). 

The following are all cases in the New Jersey Supreme Court un- 
less otherwise stated : 

1810. Whittle’s Admrs. v. Nanch, 3 Law 636. Declaration for 
money had and received—Demand for particulars by defendant—Bill of 
Particulars ordered: While this was before plea was filed, yet the lan- 
guage of the :Court is to the effect that, without it, the defendant would 
be brought to trial “wholly unacquainted with the points to be raised 
against him,” which would be unfair. 

1813. Clinton v. Lyon, 3 Law 1036. Assumpsit—Particulars fur- 
nished by plaintiff, but on demand: Contents of Bill of Particulars held 
to limit the evidence to the items contained in the Particulars. 

1835. Tillou v. Hutchinson, 15 Law 178. Declaration on promis- 
sory note—Particulars furnished by plaintiff, but on demand: A ques- 
tion of variance was the issue in this case. 

1838. Anonymous, 16 Law 346. The rule stated is that the de- 
fendant has the same time to plead after receiving a Bill of Particulars 
that he had at the time he demanded it. (Does not this apply to cases 
where the demand is made before plea filed, and does it not by implication 
hold that the demand must necessarily be made before plea filed? And 
does this mean the rule at common law, or under the statute, or both?) 

1841. Reynolds v. Britton, 18 Law 304. Assumpsit—Plaintiff de- 
manded Particulars from defendant on set-off: This case arose on a de- 
fault judgment, and the Court held that it would exercise an equitable 
control of the proceedings and were not bound by the strict rules relating 
to pleading. Court would only allow a plea of payment, and that, if re- 
liance was to be placed on payments other than set out in the affidavits 
whereon the judgment was opened, notice should be given. 
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1842. Stotthoff v. Dunham’s Ex’rs, 19 Law 181. Suit on bond 
against estate by co-obligor—Particulars furnished by plaintiff, but on 
demand: “If a Bill of Particulars be such as to fully and substantially 
apprise the opposite party of the matter intended to be given in evidence, 
it will be sufficient.” (Page 184). This shows that particulars are not 
solely for the purpose of framing pleadings. 

1843. Van Voorst, Adm’x v. Morris Canal, etc., Co., 20 Law 200, 
Suit on bond—Application for a more specific Bill of Particulars refused, 
before plea: Held—That the office and purpose of Bills of Particulars is 
not to supply the other party with the evidence of his adversary, but to 
apprise him of the particulars of his claim so that he may know what he 
is to meet. (This “so that he may know what he is to meet” shows that 
one of the offices of a Bill of Particulars is to enable the other party to 
prepare for trial, not simply to plead). 

1850. Bay v. Cook, 22 Law 343. Assumpsit—Particulars furnished 
by plaintiff, but on demand: The question in this case was a question of 
variance. 

1865. Methodist Church v. Gordon, 31 Law 264. Common counts— 
Particulars of book account furnished by plaintiff: Question of variance. 

1869. Marryott v. Young, 33 Law 336. Suit on Certiorari bond— 
Particulars furnished by the plaintiff; but on demand, before plea filed: 
Question in this case was whether the plaintiff was bound to furnish cop- 
ies of papers not forming the foundation of the suit. Held, that he was 
not. (Quzre—what would have been the ruling if there had been a de- 
mand for a more specific Bill?) 

1881. York v. Janes, 43 Law 332. Suit on promissory note—Par- 
ticulars annexed to the declaration: Particulars were amendable at trial 
below, as no surprise could have been shown by the defendant. 

1896. Voorhees v. Barr, 59 Law 123. Contract case—Particulars 
annexed to declaration: On page 126, the Court comments as follows: 
“There seems to be no defect in the information given, and it is difficult 
to perceive how he can be misled or deceived as to . . . the nature of 
the evidence to be relied on to sustain the right of recovery.” (The above 
language would indicate that the purpose of a Bill of Particulars is not 
solely for the purppse of framing the answering pleading, but is also to 
apprise the opposite party of the particulars of what is to be proved, so 
that he can prepare himself to meet or to explain it). 

1899. (Appeals). Cullen v. Woolverton, 63 Law 644. Contract 
case. Particulars furnished by plaintiff, but on demand: There was a 
variance in this case between the Particulars and the proofs, no copy 
having been furnished of one of the documents forming part of the 
foundation of the suit. 
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1902. Vail v. Pennsylvania Ins. Co., 67 Law 422. Suit on insur- 
ance policy—Application for specification of defenses: Same object as 
is attained by particulars, inspection, etc. (Page 426). 

1902. (Appeals). Boody v. Pratt, 68 Law 295. Common counts 
—Particulars of set-off furnished by defendant, on demand by plaintiff: 
Question of variance. 

1903. Kent v. Phenix Co., 69 Law 532. Contract case—Particulars 
annexed to declaration, under the statute: A Bill of Particulars limits, 
for the purposes of the trial, the generality of the pleading. An amend- 
ment will not be allowed on the appeal in order to frame a different issue. 
No amendment asked for at trial. (See on page 539). 

1903. Johnston v. Bowers, 69 Law 544. Contract case—Particulars 
annexed to the declaration, under the statute: Bills of Particulars limit 
and define, “for the purposes of the trial, the scope of the plaintiff’s 
claim.” (Page 546). (If they limit them for the purposes of the trial, 
they are necessarily impliedly for the purpose of enabling the opposite 
party to know what he is to meet). 

1905. (Appeals). Coursen v. Snell, 73 Law 550. Common counts 
—No Particulars annexed: Judgment by default for failure to file affi- 
davit of merits. Irregular. 

1906. Sautter v. Metropolitan Ins. Co., 73 Law 455. Suit by ad- 
ministrator on policy—No profert made of the letters of administration 
—Motion to strike out declaration: No profert of them necessary. They 
are matters of public record and available to either party. 

1913. Watkins v. Cope, 84 Law 143. Tort case—Motion to strike 

out Interrogatories—General discussion as to Interrogatories and Particu- 
lars: “The rule at common law was well settled that in a proper case 
particulars would be ordered in all classes of legal actions.” (Page 147). 
Quoting from Tilton v. Beecher: “A bill of particulars is appropriate 
in all descriptions of actions where the circumstances are such that jus- 
ice demands that a party should be apprised of the matters for which he 
is to be put for trial with greater particularity than is required by the 
rules of pleading.” 
1923. Olesiewicz v. Camden, 1 Misc. 419. Tort case—Motion to 
strike out complaint: If the allegations of the complaint are too meagre to 
apprise the defendant of the plaintiff’s cause of action, the defendant is 
entitled to a bill of particulars. 

1924. Dixon v. Swenson, 101 Law 22. Contract case—Particulars 
furnished by plaintiff before plea, but on demand: Notice given for a 
ore specific bill before plea, but not argued until after plea. Demand for 
Particulars must be made before plea. Sole purpose of a Bill of Partic- 
lars is to enable the adversary to frame his pleading. 
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1887. Morgan v. Burrough, 10 Law Journal 87: Question of 
whether Particulars were specific enough. 

1889. Heppard v. Carr, 12 Law Journal 185: The principle which 
governs the Court is that the party who avers matters which he must 
prove at the trial should so far apprise his opponent concerning them that 
he can intelligently prepare his pleadings and defenses. 

(This case, as taken from the “Digest,” specifically holds that Par. 
ticulars are not solely for the purpose of preparing the answering plead. 
ing, but that there is another purpose, viz., preparing the defense. This is 
in accord with the New York cases and other New Jersey cases, but seems 
to be at variance with Dixon v. Swenson). 





STATE v. POULSON’ 
(Essex Oyer & Terminer, Feb. 16, 1928) 
Indictment—Libel of Judges—Jury Charge—Sentence Imposed 
On indictment for libel. 
Mr. Simon L. Fisch for State. 
Mr. Wilbur A. Heisley for Defendant. 


CHARGE TO THE JURY 
FLANNAGAN, J.: 

Gentlemen of the Jury: This has been a case in which some heat 
has been observed by you, no doubt. So much so that even the Court 
found itself caught in the avalanche, so to speak, and felt called upon to 
apologize to defendant’s counsel for saying that the Court could not be 
made to believe that he was not intentionally flying in the face of the 
Court’s rulings, and that incident was closed by the Court’s apology. 

I have received a number of requests to charge from the defendant. 

First: “Where facts or statements exist which are susceptible of 
two constructions, one favorable to defendant and the other unfavorable 
to him, you should resolve the interpretation in favor of the defendant, 
unless it appears beyond reasonable doubt that the unfavorable construc- 
tion should prevail.” I so charge you. 

Another one: “The Constitutions, Federal and State, guarantee the 
right of speech and the right to fairly criticize the acts and conduct of 
officials, holding the utterer of criticism liable for the abuse of such 
right.” I so charge you. 

Another: “It is the duty of city police officials and of Judges of 
the Court of Common Pleas and of Judges of Police Courts to use all 
reasonable diligence in enforcing the criminal law against gambling, the 


*As is well known this case has attracted much attention in this State and out of 
it, and, as the various exceptions by defendant’s attorney to the charge are not now 
to go before a higher Court, we have thought well to give the Judge’s charge entire. 
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illegal sale of intoxicating liquors and places where the criminal laws 
are habitually violated.” I so charge you, adding, however, as Judges 
within the duties of their respective offices, and I will have something 
further to say on that subject later. 

Another one: “If any of such Judges and city police officials had 
reasonable grounds to believe such violations of law were being practiced, 
it was their duty to use all due diligence in having such alleged violations 
investigated and the violators of law punished.” I so charge you, within 
the scope of their duties. 

There are certain instructions which are paramount ones and my en- 
tire charge is to be understood as controlled by and subordinate to them. 

I will state them in six divisions. 

First. It is the province of the Judge to preside at the trial, to rule 
upon the evidence offered during the trial and admit such evidence as is 
admissible and exclude such as is not ,and to control the order of proof, 
and, generally, the conduct of the trial, to pass upon all questions of law 
which may arise preliminary to the final submission of the case and to 
instruct the jury as to their province and duty. 

Second. The Court has no power to decide or to instruct the jury 
how to decide any question of fact, but the jury are the sole and final 
judges of the facts, the weight of evidence, the credibility of witnesses, 
and of all inferences, issues and questions of fact, whatever, including 
the ultimate conclusion of guilty or not guilty, which is to be reached on 
all the evidence in the case. As judges of the facts it is their function, 
responsibility and duty, to recollect what the evidence is, and all the evi- 
dence, the occurrences during the trial, the appearance and conduct of 
the witnesses, whether evidence is or is not in the case, and whether it 
is disputed or undisputed, and to be controlled by their own recollection 
alone in all such matters; if the Court has made or should, at any time, 
make any statement of his recollection, or should even go further and 
make definite affirmations, no matter how positive, in regard to any of 
such matters, it is the duty of the jury to disregard such expressions of 
the Court except where the same coincide with their own recollection. 

Third. The Court has the right to comment on the evidence, but in 
deciding the case the jury must do so not only on the evidence referred to 
by the Court, but on all the evidence. The Court has also the right and 
it is sometimes its duty, to express his opinion on the evidence, pointing 
out what evidence, situations, or circumstances seem to him salient, con- 
trolling or persuasive and indicating any inferences or conclusions of fact 
which he would or may draw from the whole or parts of the evidence, 
but the jury are not bound thereby, and may disregard any or all of such 
expressions, if they see fit. The Court has the right, also, to express his 
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opinion on any question of law, which, under the instructions of the Court, 
falls within the province and duty of the jury to determine, but the jury 
are not bound by any such expressions and may disregard them if they 
see fit. 

Fourth. The defendant is presumed to be innocent and he must be 
proved, beyond a reasonable doubt, guilty of the crime charged, and of 
each and all of its elements, and the burden of so proving the defendant 
guilty rests upon the State throughout the whole case and never shifts, 
This rule is an ultimate one, surviving all others ; it is an independent and 
final protection to the defendant, and, notwithstanding all other presump- 
tions and burdens, if any arise in the case, it still survives until and after 
all the evidence is in, when the jury must consider, upon all the evidence in 
the case, whether or not this burden has been sustained. If the jury are 
then satisfied, upon all the evidence, that the defendant is proven guilty 
beyond a reasonable doubt, the verdict must be guilty; if not so satisfied, 
the verdict must be not guilty. 

“Reasonable doubt is not a mere possible doubt; it is that state of 
the case which, after an entire comparison and consideration of all the evi- 
dence, leaves the minds of the jurors in that condition that they cannot say 
they feel an abiding conviction to a moral certainty of the truth of the 
charge.” 

Fifth. If evidence be adduced that words have been voluntarily 
and intentionally procured to be published by the defendant, from which, 
in the opinion of the Court, a defamatory meaning might be reasonably 
adduced or inferred, it is the province of the Court to instruct the jury 
defining the nature and character of libel. It is then the exclusive prov- 
ince of the jury to determine, first, whether such words were published, of 
voluntarily and intentionally procured to be published, by defendant; sec- 
ond, what meaning is to be attributed to them, and, third, whether such 
words are libelous within the definition of libel as given by the Court, and 
the jury are the final judges of the law as well as the facts involved there- 
in, in all of those questions. 

Sixth. If the defense is interposed that the words published wert 
true, it is thg exclusive province of the jury to decide whether the words 
were true, the jury being the final judges of the law, as well as the facts 
involved in such question. 

These, gentlemen, are the paramount instructions. 

I have endeavored throughout this trial, whenever opportunity 0 
curred, in view of the conflict of opinion upon the subject of the law " 
state in most cases, if not all, the reasons for the rulings I have given and 
the authorities upon which those rulings were based. 

We come now to the requisites of libelous communications undef 
the criminal law, as applicable to public officials and particularly Judge 





doe 
as i 
tha: 
min 
is sl 


as Ii 
temy 
prof 
ridic 


critic 
ridic 
actua 
vite | 
if the 
pleast 
7 
licly ¢ 
ina 1 
partic: 
law, t! 
agains 
of just 
make 
eviden: 
N 
merely 
You W: 
it there 
Th 
himself 
Re 
“RF 
the fact 
hws of 
Saloons 
Judge k 
indicate 
clusion 
Th 
be dra 




















































ourt, 
_ jury 
they 


ist be 
nd of 
ndant 
shifts. 
nt and 
sump- 
1 after 
nice in 
iry are 

guilty 
tisfied, 


tate of 
the evi- 
not say 

of the 


untarily 
. which, 
sonably 
he jury 
ye prov- 
shed, of 
unt ; sec 
ner such 
urt, and 
ad there 


ied were 
ie words 
the facts 










STATE V. POULSON 





The law does not give the same protection to public officials as it 
does to private individuals. Indeed, the basis of the law of criminal libel 
as applied to the Judges is perhaps more its injurious effect on the public 
than the injury to the Judge. When the people lose confidence in the ad- 
ministration of justice their sense of security in their persons and property 
is shaken and their happiness thereby seriously affected. 

As to an individual, it is sufficient to characterize a false statement 
as libelous in character, if it tends to subject him to the ill will or con- 
tempt of right-thinking readers, or has a tendency to injure him in his 
profession, calling or trade or holds him up to public hatred, contempt or 
ridicule, or causes him to be shunned or avoided. 

But the acts of a Judge or other public officer may be publicly fully 
criticized, and the act itself may be a target for the shafts of sarcasm and 
ridicule, and the occasion will justify or excuse it all unless, of course, 
actual malice is involved. Indeed it has been said that the Judges in- 
vite public discussion of their acts in the administration of the law, and, 
if they be just men, it is a relief to them to see error pointed out, and a 
pleasure to see it corrected. 

The law is so generous that it protects and privileges those who pub- 
licly criticise and even ridicule the acts of its Judges. But if a man assail 
in a newspaper the character and motive of a Judge, imputing to him 
participation in a vicious combination with criminals cr violators of the 
law, then such a man has no privilege and the protection of the law 
against such accusations goes out to the Judge, and to the administration 
of justice, and to the peace and dignity of the State, and such a man must 
make good his accusation by seeing to it that there is before the Court 
evidence of its truth. 

Now, gentlemen, we come to the indictment, which, of course, is 
merely an accusation without any evidential value or probative force. 
You will take the indictment with you into the jury room and read all of 
it there. . 

The indictment charges that the defendant procured a statement, by 
himself, to be published, which is, as alleged, in part as follows: 

Referring particularly to Judge Boettner the language is: 

“Even Judge Boettner was reported interested in liquor selling, by 
the fact that his brother operated several saloons in open defiance of the 
hws of the State and laws of the United States, until some or all of these 
saloons were padlocked by the United States Government. Surely the 
Judge knew if his brother was violating the laws. Does not this situation 
indicate the influence of the underworld of lawlessness? What other con- 
tlusion can one draw ?” 

This language, in my opinion, means: That no other conclusion can 
drawn but that the influence of the underworld of lawlessness upon 
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Judge Boettner is indicated by the situation which he surely knew of; 
that his brother operated several saloons in open defiance of the laws of 
the State until some or all were padlocked by the United States Govern- 
ment ; that he was interested in liquor-selling because his brother operated 
saloons in said manner. 

The statement which the indictment charges the defendant with hav- 
ing procured to be published in a newspaper also says, in a portion thereof 
above that already referred to: 

“I said, no wonder gambling, liquor-selling and other vices are 
rampant in our city, with city officials and even Judges in on the game. 
The plain intent”—this is all the language of the article published or 
claimed to be published—“The plain intent was to state that these city 
officials and Judges were in on the game of the vicious combination that 
exists between organized vice and disorganized law enforcement. I had 
reference to Judges Van Riper and Albano.” 

What does this language, as applicable to Judges Van Riper and 
Albano, mean? A meaning has been attributed to it in the indictment, but 
this meaning is neither binding on the jury nor the Court. You have 
heard this language fully discussed, but in my opinion its meaning is plain, 
and it accuses Judges Van Riper and Albano of being participants ina 
vicious combination existing between gamblers, liquor-sellers and _ vice- 
promoters on the one hand and officials of the law on the other. In the 
opinion of the Court the words of the indictment are not reasonably sub- 
ject to any meaning less detrimental to the character of these Judges. 
They accuse them of being participants in a vicious combination between 
criminals and officers of the law. Such a combination must be abhorrent 
to every honest man, its only conceivable purpose to obstruct and pervert 
the administration of justice. 

If you are satisfied beyond a reasonable doubt that defendant inten- 
tionally and of his own will procured these words quoted from the in- 
dictment to be published in the newspaper “‘Star-Eagle,” then, in my opit- 
ion, the only defense in this case open to him is that they were true. 

This brings me to a rule of law that the justification must be as broad 
as the libel. «This means that the defendant must see to it that there is 
evidence adduced to the effect that the whole of the libel is true; it is no 
defense to prove that part of it is true. He must have evidence that the 
libelous statements against each and all of these Judges are true. In other 
words, he must have evidence that the charge against Judge Van Riper is 
true, also that the charge against Judge Albano is true, also that the charge 
against Judge Boettner is true. 

If the justification is not sustained against any one of these Judges, 
the defendant’s plea of justification fails and, in the opinion of the 
Court, he should be found guilty. 
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It is no part of the duty of Judges, in the opinion of the Court, to 
descend from the Bench and act as volunteer policemen or detectives in 
seeking criminals in the alleys, by-ways and streets of the city. Judges 
are not policemen. They are not Prosecutors of the Pleas. They are not 
part of the executive branch of the Government, but of the judicial. In- 
deed, in my opinion, it is more seemly in the Judge to avoid places where 
the law is likely to be violated, so that, should any possible violation be 
tried before him, he may decide the case upon the evidence alone without 
the necessity of resisting the influence of knowledge acquired before the 
trial began. It is the Judge’s duty to protect the rights of the man 
charged with the crime as well as those of the State, and to hold the 
scales of justice impartially between them. He stands between the mem- 
bers of the executive department, the police, the detectives, the Prosecu- 
tor and the State on the one hand and the accused on the other, to see that 
the rights of both sides are observed and that the accused is treated as in- 
nocent until proved by legal evidence guilty as charged. 

In what esteem would the administration of justice stand if Judges 
went forth from the Bench, worked up evidence against citizens, investi- 
gated charges against them, and then sat in judgment to decide whether 
those charges were well founded? Such a situation, in my opinion, would 
be intolerable. 

I have said to you the meaning, in my opinion, of these words, above 
referred to, is to accuse Judges Van Riper and Albano of being partici- 
pants in a vicious combination existing between gambler, liquor-sellers and 
vice-promoters on the one hand and officials of the law on the other. 

What evidence is there of the truth of any such charge? 

The defendant has interposed a justification. What evidence has he 
produced of any such charge as that against these gentlemen? He puts 
aman on the stand who said that he had been to several places and he 
found charts on the wall, and so forth. He was asked, “Did you call that 
to the attention to any of these Judges,” and he said, “No, he did not.” 
As far as the Court is concerned, I do not recall what evidence there is 
in this case which I might point to which might possibly be construed to 
justify such a charge and prove it true. I leave it to you, as it is for you 
as judges of the fact, and within the charge of the Court, of the law; 
Ileave it to you to decide. I must leave it to you to decide. It is for you 
to take this case. You must decide. These gentlemen who have been 
accused are men who have brought themselves to positions of honor and 
responsibility in the community, and now comes along a man and accuses 
them, makes this accusation against them, and he comes into Court with 
aplea of justification for it, to prove its truth, and what evidence has he 
produced of its truth? 
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Gentlemen, I do not know what to say in my charge to you, really, in 
comment upon the facts. I am at a loss to comment upon them. I have 
explained to you the law applicable to this case, to the best of my ability, 
I have given you my opinion upon the law and I have instructed you as to 
your functions and the functions of the Court. 

You will take this case, gentlemen, upon all of the evidence, bearing 
in mind, first, the six paramount instructions in the beginning of my 
charge, and that they are paramount; in second, also, the other parts of 
the charge. You will take the case upon the entire charge and upon all 
of the evidence in the case, and should you find, gentlemen, in your de- 
liberation, that the Court can be of any assistance to you at all in any way 
or of any service to you, it will be a pleasure to serve you. I will remain 
here for that purpose, and should you find it necessary to call upon the 
Court for any help within the functions of the Court, the Court will take 
great pleasure in assisting you in any way. 

The case, gentlemen, is a serious one. It is a serious one for all con- 
cerned, but, in the opinion of the Court, which does not bind you, it is 
more serious for those men who are charged with these offenses in office 
than it is even to the defendant. It is serious for everyone concerned, 
and, as I have already said to you in all rulings on motions which I have 
been called upon to make in this case, I have, due to the importance of 
the case and to the strenuousness with which I have been opposed by 
counsel, pointed out in most instances the authority in the law upon which 
those rulings have been founded. You will take the case. 


VERDICT AND SENTENCE 


[The jury retired. Later the jury returned into Court and rendered 
a verdict of guilty as charged in the indictment against the defendant, 
Marna S. Poulson]. 

THE Court: Very well, gentlemen. The Court thanks you for your 
attendance and you will kindly sit down for a few moments. 

Let the prisoner be brought to the Bar. 

Dr. Poulson, you have been tried before twelve impartial men. They 
have everyone agreed that you are guilty beyond a reasonable doubt. Any 
single one of them had it in his power to prevent a verdict against you, 
but they have all agreed that you are guilty. You have borne false wit- 
ness against your neighbor. You have injured the reputation of three 
men who, through long years of effort, have raised themselves to post- 
tions of dignity and importance in the community. No matter what you 
may do, no matter what this Court may do, they can never, in the public 
mind, be wholly free of the taint of the libel you have unjustly laid 
against them. 
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Instead of manfully admitting your error long ago, you have come 
into Court and pretended to be able to produce evidence of the truth of 
your charges. In this you have utterly failed. 

My first impulse was to impose a prison sentence, but I am mindful 
of the fact you are a minister of the Gospel, and my respect for your call- 
ing impels me to feel that, perhaps, after all, your act may have more in 
it of the mistaken zealot than of the vicious. 

You have been found guilty of a crime and, as long as the judgment 
of the Court stands, you stand before the law of the land as a man with 
a record, as one previously convicted of crime. This, to a man of your 
cloth, will be, in all the years to come, as an unbidden guest at your fire- 
side, and should be punishment enough. ae 

The sentence of the Court is that you be fined $500, and that you + 
stand committed until it is paid. a 

Gentlemen of the panel: The Court desires to thank you for your 
patient consideration in this matter, and you will now be excused until 
tomorrow morning at 9.45. 

























OLSEN v. GORDON Et AL 


(First District Court of Jersey City, March, 1928) 


Assessments for Street Improvements—Effect of Change of Assessment in 
after Sales 


Case of Ralph B. Olsen and wife against Samuel Gordon and Max 
Leff. 

Mr. George F. Losche for Plaintiffs. 

Messrs. Fredman & Fredman for Defendants. 

CARRICK, J.: The plaintiffs, by written contract dated December 
13, 1926, undertook to convey to the defendants two lots in the township . 
of Teaneck, Bergen county, by warranty deed, free from encumbrances ‘ 
except certain specified mortgages. The vendees’ examination of the title Ms 
disclosed assessments against the property, including one for the improve- ‘h 
ment of Griggs avenue, which had been confirmed June 16, 1926, $620.66 i 
on each lot. On closing the title February 11, 1927, the amount of the z 
assessment, including interest, was deducted from the consideration money 
of $3,800 and retained by the purchasers, they accepting a deed subject to 
the assessment. 

At the time of making the contract proceedings were pending in the 
Bergen Circuit Court to set aside the assessment and reassess the bene- 
fits. This was known to the vendors and their attorney. The vendees and 
their attorney disclaim any prior knowledge of the pendency of the appeal, 
or that the plaintiffs made known the fact of the appeal to them, although 
this was asserted by the plaintiffs. I find as a fact that they had no 
knowledge of the pendency of the appeal. 
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On May 16, 1927, the vendees contracted to sell the two lots toa 
third party, subject to the Griggs avenue assessment, and delivered a deed 
to the new purchaser, July 2, 1927. The title was closed upon the assump. 
tion that the same lien for the Griggs avenue assessment then existed, 
On August 23, 1927, the assessment upon the lots in question having been 
set aside, a reassessment was made, reducing the amount due on each lot 
to $499.66. The purchaser from the defendants had paid an instalment 
upon the original assessment July 13, 1927. 

The plaintiffs sue to recover from the defendants $242 with interest, 
being the difference between the assessment as originally imposed and 
the amount finally fixed on the reassessment. 

I see no ground upon which plaintiff’s contention can be supported. 
It is not claimed that the plaintiffs were defrauded, nor that any imposi- 
tion was practiced upon them, nor was there any mistake. The plaintiffs 
and their attorney conceded knowledge of the pendency of the appeal 
from the Griggs avenue assessment. With knowledge that if the assess- 
ment was set aside the imposition upon the lots might be either increased 
or diminished, the plaintiffs paid the amount as imposed under the orig- 
inal assessment by permitting a deduction of that sum from the consid- 
eration paid by the vendees. The title was closed in the office of plain- 
tiff’s attorney, and it seems highly improbable that, if the adjustment of 
the assessment was to await the determination of the appeal, no note or 
memorandum is claimed to have been made by either attorney of that 
fact. It is also established that, in conveying the property to the new 
purchaser, the defendants treated the original assessment which they had 
assumed as being still a lien upon the property. If the plaintiffs’ claim be 
upheld, their vendees would suffer a loss because of a change in the situa- 
tion known as a possibility to the plaintiffs when the title was closed, but 
not disclosed to the defendants. 

I conclude from the evidence that this was a voluntary payment by the 
plaintiffs, and they cannot recover from the defendants. See Behring v. 
Somerville, 63 N. J. L. (34 Vr.) 568, E. & A. 1899, Van Syckel J. ; also 
same case, L. R. A. 1917, E. 353. 

Let judgment be entered for the defendants. 

4 
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JOHN WESLEY TAYLOR POST 232, IN RE 
IN RE JOHN WESLEY TAYLOR POST 232 


(State Board of Taxes and Assessment, Feb. 28, 1928) 
Taxation—Real Estate of Veteran’s Organization—Legislative Intent 

In the matter of the application of Trustees of John Wesley Taylor 
Post 232, American Legion, for the cancellation of the tax assessment 
for the year 1927 on property situate in the Township of Union, County 
of Ocean. and State of New Jersey. 

Mr. Joseph H. Edgar for Petitioner. 

Mr. David A. Veeder for Respondent. 


The BOARD: An assessment was listed as of October 1, 1926, in 
the taxing district of Union township, Ocean county, against a piece of 
property belonging to petitioner. This Post is composed of men who 
served in the armed forces of the United States in the late war with Ger- 
many. | 
The property consists of a small parcel of land, upon which there 
is erected a two and one-half story frame building and a barn in the 
rear. The first floor of the frame building is occupied by a tenant, while 
the second floor is devoted to the use of the Post. The barn is also under 
lease. 

Exemption of this property from taxation is urged by reason of 
Chapter 221, Laws of 1925—the law applicable to this assessment if the 
property is exempt. The part of the legislative enactment which re- 
quires the relief sought, so it is said, reads as follows: 

“Any building, real estate or personal property used by an organiza- 
tion composed entirely of veterans of any war of the United States.” 

In our opinion it was only the intent of the Legislature to relieve 
from taxation property used by the class of organizations mentioned— 
actually used, wholly used—and not land and buildings where a portion 
of the same are devoted to the work and activities of veterans. When 
land is leased by: the owner possession is lost. There is no way to ex- 
empt the part of the building not actually used by the organization, as the 
assessment cannot be apportioned. It is entire, both on the land and im- 
provements. 

If such a policy were pursued as is here contended for, there is no 
reason why an association of this kind could not acquire an office build- 
ing, occupy a room therein and rent the remainder for profit and thus be 
free from the common burden. The rule is that tax exemptions are al- 
ways construed more strongly in support of the tax. Where a doubt ex- 
ists the claim must be refused. 

The petition is dismissed and the action of the Ocean County Board 
of Taxation affirmed. 
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IN RE CRUSADER OIL CORPORATION Et Al. 


(State Board of Taxes and Assessment, March 6, 1928) 
Taxation—Situs of the Property Taxed—Tax Act 

In the matter of the applications of Crusader Oil Corporation, High 
Test Gasoline Company and Lincoln Oil Corporation for the cancellation 
of the tax assessments for the year 1927 on property assessed by the City 
of Camden, County of Camden and State of New Jersey. 

Mr. Francis J. Smith for Petitioners. 

Mr. Harold W. Bennett for Respondent. 


THE BOARD: A question has arisen relative to the assessment of 
certain trucks used for the distribution of oil by the petitioners. 

These corporations are organized under the laws of New Jersey 
and, on the assessing date, October 1, 1926, maintained their registered 
offices in the city of Camden. The trucks were assessed by the city as 
of that date. 

The corporations mentioned are affiliated, having a plant in West 
Deptford township, Gloucester county, where a business is established 
for the sale and distribution of oil and its kindred products. The trucks 
are used to distribute the articles sold over a large portion of Southern 
New Jersey. They are housed permanently at the plant in West Dept- 
ford township and travel from there to the various distributing agencies 
of the corporations throughout the territory above mentioned, some of 
them only reaching Camden occasionally and others merely passing 
through the city. 


“The tax on all tangible personal property in this State . . . . shall 
be assessed in and for the taxing district where such property is found. 
The.tax on other personal property shall be assessed on each inhabitant 
in the taxing district where he resides on the first day of October in each 
year.” General Tax Act of 1918, Section 301, as amended by P. L. 1929, 
Chapter 310. 

“Corporations of this State shall be regarded as residents and in- 
habitants of the taxing district where their chief office is located ... .” 
General Tax Act of 1918, Section 305. 


In constauiing previous acts of a similar nature, it was said, in Shill- 
ingsburg v. Ridgeway, 69 N. J. L. 114: 


“Their import seems to be that, for personal property belonging to 
an inhabitant in this State, he should be assessed at the place of his resi- 
dence on the day for commencing the assessment, except that for visible 
personal property found elsewhere in this State on that day he should be 
assessed at the place where it is found. Under this construction of the 
statutes, taxes fur personal property cannot be levied on an inhabitant 
in the State elsewhere than at the place of his residence, unless it appeaf 
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that the property was visible and was found in the taxing district on the 
day prescribed by law for commencing the assessment.” 


In another case, involving the taxation of vehicles, we have said: 


“In dealing with the assessment of vehicles which travel from one 
part of the State to another it is necessary to consider that they may be 
found in any number of taxing districts on the assessing date. Certainly 
this class of personal property is not ‘found’ and subject to taxation in 
each taxing district through which it travels on the assessing date. Ve- 
hicles that move through a number of taxing districts should be assessed 


_ at the residence of the owner on the first day of October in each year, 


unless they have permanency of location elsewhere. To be ‘found’ in a 
taxing district for the purpose of taxation other than the residence of 
the owner, they must have obtained a situs in that taxing district.” 


The law seems to favor the taxation of tangible personal property 
in the taxing district where such property is found (provided, of course, 
it has some permanency of location in that district), as against taxation 
at the residence of the owner. 

In the present case, as the evidence stands, these trucks were in West 
Deptford township on the assessing date and could be “found” there on 
that day. As between the residence of the owner, assuming that its chief 
office is its registered office, and the place where the trucks are housed 
and kept when not engaged in travelling over the highways, we think 
the place of assessment should be resolved in favor of the taxing district 
of West Deptford Township. 

The testimony is not entirely clear as to whether the vehicles have 
been assessed with other personal property of the petitioners in West 
Deptford Township, but we do not feel concerned with this because, in 
our opinion, they had a situs there and were only subject to taxation in 
that district. This will result in cancelling the assessments complained 
against, with the exception of $150 against the Lincoln Oil Corporation 
for office fixtures belonging to that corporation, which were located in 
the city of Camden. 

The action of the Camden County Board of Taxation is reversed, 
except as to the assessment last above mentioned. 
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MISCELLANY 





LAWYERS CLUB OF ESSEX 
COUNTY 


The Lawyers Club of Essex 
county held a “dinner meeting” on 
March Ist, at which some excellent 
addresses were made as to the con- 
dition of the New Jersey Bar. 
Among the speakers was Mr. Ed- 
ward D. Duffield, who is President 
of the Prudential Insurance Com- 
pany. Among other things he said: 

“We have been raising the stand- 
ards of the Bar ever since I can re- 
member, but they always seem to go 
down again. We are often too 
prone to preach education as a cure. 
It is not a cure; it is only a means 
to an end. The purpose of educa- 
tion is to permit the individual to be 
of better service to his fellow man. 
Education is of no use if it is used 
to personal advantage. The more 
you train a man who is going to 
use it to his own advantage, the 
worse he will be.” 

Prof. George S. Harris of the 
New Jersey Law School declared 
the basis of better understanding 
between the Law Schools and the 
Bar was knowledge. He outlined 
the history of New Jersey Law 
School and told of unsuccessful ef- 
forts by the school to have the Su- 
preme Court adopt stricter require- 
ments. These efforts are still being 
made, he said, adding the time has 
passed when a year’s clerkship and 
three years attendance at a Law 
School are a sesame to the bar. The 
teaching of ethics was not a ques- 
tion of knowledge, but of example. 
He said students serving clerkships 
witnessed sharp practices and were 
wont to follow in the footsteps of 
their employer. “What can I say 
in class to offset this?” he asked. 
“Until the Bar Association cleans 
out the rotten members in its own 


ranks, who are nothing more than 
money grabbers, we are going to 
have these boys go up before the 
Bar Examiners with the same 
ideas.” 

Mr. Arthur F. Egner, President 
of Mercer Beasley School of Law, 
stressed the need of character and 
said a lawyer should be a man of 
broad vision and sympathies. A 
lawyer who seeks to bring about an 
unjust result intentionally, is as rep- 
rehensible as a Judge who decided a 
case by favor or for a reward. He 
agreed with Mr. Harris that the 
Club should go on record as favor- 
ing adequate preliminary education. 

A report was submitted by As- 
sistant Corporation Counsel Charles 
M. Myers, Chairman of the Ethics 
Committee of the club, on the dis- 
posal of complaints against attor- 
neys. Most of the lawyers against 
whom complaints were made, the 
report went on to say, had no 
knowledge of the requirements of 
the profession as far as they con- 
cerned ethical conduct of members. 
The Committee was unable to un- 
derstand why clients did not report 
gross violations of their attorneys, 
pointing out that five cases of grave 
dereliction had been brought to its 
attention through newspapers. The 
Committee recommended that every 
case of an indictment against a 
lawyer be brought to the attention 
of the Supreme Court by the Bar 
Examiners, with a recommendation 
that pending trial the lawyer be 
suspended. 

Mr. J. Henry Harrison, a mem- 
ber of the Bar Examiners, approved 
this and said the Board would co- 
Operate with the committee. A mo- 
tion to send copies of the canons of 
ethics to all lawyers in the county 
followed. 
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SLEEPING IN COURT 





Mr. Justice Eve, in confessing 
during the Marconi case that he had 
been alternately reading and having 
a nap, has revived pleasant mem- 
ories Of judicial somnolence. Mr. 
Justice Coleridge must have suffer- 
ed exquisite torture in trying to 
keep awake at times, for when at 
the Bar he had been known to go to 
sleep while taking down evidence, 
and he always slept between cases 
—sometimes, indeed, taking a nap 
on his arrival at 10.30 a. m. if he 
was not required till 10.45. On the 
Bench he nearly always tumbled off 
to sleep after lunch, and many were 
the ruses to wake him up. Once 
he woke up and at once entered 
judgment for the plaintiff though he 
had meant to decide against him, 
but he got himself out of the situa- 
tion very skilfully. 

Cave had a great weakness for 
sleep, as he said; he only gave in 
when he had got the evidence on 
his notes and counsel was simply 
making an oration that did not mat- 
ter. 

Wright was once complaining to 
Bowen about having to make a Di- 
visional Court with a somnolent 
Judge. “He comes into Court late,” 
he said, “goes to sleep, wakes up 
with a jerk and adjourns half an 
hour before time.” To which Bow- 
en replied: “My dear Wright, you 
should not be rough with him. Af- 
ter all he is only obeying the hymnal 
injunction, ‘Shake off dull sloth and 
early rise.’”—Manchester (Eng.) 
Guardian. 





SOME GOVERNOR’S 
APPOINTMENTS 





Member of Port Authority— 
Gen. William C. Heppenheimer, of 
Jersey City, to succeed ex-Gover- 
nor George S. Silzer. 

Supreme Court Clerk—Edward 
J. Kelleher, to succeed himself. 


Prosecutors of Pleas—Judge 
Samuel M. Shay, Camden county, 
to succeed Ethan P. Wescott; with- 
drawn, and District Court Judge 
Frank F. Neutze substituted. John 
Milton, Hudson county, to succeed 
himself; withdrawn and Judge 
Charles M. Egan substituted. Judge 
Egan had previously been nomi- 
nated and confirmed as Judge to 
succeed himself. 

Common Pleas Judge—Errors 
Court Judge Cornelius A. McGlen- 
non, to succeed Judge Egan. 

Errors and Appeals Judge — 
Aloysius McMahony of Jersey City, 
to succeed Judge McGlennon. 

The Senate adjourned until July 
without acting upon the nomina- 
tions of either Neutze, Egan, Mc- 
Glennon or McMahony to new 
offices. 





SOME STATE NOTES 


Mr. Jacob M. Demarest, for ten 
years Surrogate of Sussex county, 
died on shipboard near Savannah, 
Ga., March 23, of apoplexy. He 
had recently resided in Newark. 

Justice Samuel Kalisch has 
brought out as editor a volume of 
selections from the writings of his 
father, the late Rabbi Isidor Ka- 
lisch, who was instrumental in lay- 
ing the foundations of Reform Ju- 
daism in America. The selections 
include studies in philosophy, liter- 
ature and history. 

Hon. Edward C. Stokes, on 
March 27, delivered an eloquent 
eulogy in the Assembly chamber in 
Trenton on the late Governors 
Griggs and Voorhees to a large 
audience. The memorial service 
was arranged by the Legislature, 
the members of which were pres- 
ent and also many well-known men 
of the State, as well as representa- 
tives of the families of the de- 
ceased. 

Mr. Edward B. Twardus, of 
Newark, has been suspended as an 
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attorney pending the determination 
of his appeal from a conviction for 
a felony. 

Misses Lucille M. and S. Viv- 
ienne Jassuram, of Newark, have 
opened offices there as attorneys in 
partnership—the first woman law 
partnership in this State. They are 
said to speak six languages. 





PROFESSIONAL ETHICS 


The following question and an- 
swer emanates from the New York 
County Lawyers Association: 

Q.—Is it professionally improper 
for a member of the Bar to publicly 
advocate the violation of a law on 
the ground that it is an unwarrant- 
ed invasion of personal liberty and 
impossible of enforcement, such 
law having been declared constitu- 
tional by the Supreme Court of the 
United States? 

Ans.—While a member of the 
Bar has the right and under certain 
circumstances may be under the 
duty to advise the testing of a law 
which is in his opinion unconstitu- 
tional, it is, in the opinion of the 
Coinmittee, professionally improper 
for him to advocate publicly or to 
advise its violation under the con- 
ditions stated in the question. 

He may assert the constitutional 
right and privilege to argue for the 
modification or repeal of the law, 
but, for him, publicly to advocate 
the violation of a law judicially de- 
clared to be constitutional, upon the 
grounds stated im the question, tends 
to lessen the respect of the public 
for law and is in violation of his 
duty as a lawyer. 





OBITUARY 


CAPTAIN ADDISON ELy 


Capt. Addison Ely, long known 
as an active and able counsellor, of 
Bergen county, died at Rutherford, 
N. J., on March 14 last. He was 
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well known among the members of 
the Bar and for the past forty years 
has been active in litigation in all 
the Courts of the State. 

Captain Ely was born at West- 
field, N. J., on May 23, 1853. His 
parents removed to Bloomfield, 
N. J., in 1861, and he resided there 
until 1871, when he taught school 
at Union, N. J., later at Caldwell, 
N. J., and finally at Rutherford, 
He was admitted to the Bar at the 
February Term, 1888, and as a 
counsellor four years later, and had 
practiced in Rutherford since that 
time. 

Mr. Ely was active in politics 
and was counsel for several munic- 
ipalities and also counsel for the 
county of Bergen during his career. 
He was a Veteran of the Spanish 
War and Captain of Company L, 
Second Regiment, N. J. Vols., and 
during the War was Provost Mar- 
shall of the Camp at Jacksonville, 
Florida. He was also the builder 
of the Dover, Rockaway & Port 
Oram Gas Company at Dover, 
N. J., and, up until a short time be- 
fore his death, a Director in the 
Bergen County Gas & Electric Com- 
pany. 

He married, December 29, 1873, 
Emily Jayne Johnson, daughter of 
Harvey Johnson, at Union, N. J., 
who survives him. He is also sur- 
vived by three daughters, Mrs. Abi- 
gail M. Woodward, Mrs. Emily Ab- 
bott and Miss Clara H. S. Ely, who 
is a member of the New Jersey 
Bar, and five sons, S. Dana Ely, 
William H. J. Ely, now Judge of 
the Second District Court in East 
Rutherford, N. J., Leon A. Ely, 
Capt. Hiram B. Ely, U. S. A. and 
J. S. T. Stranahan Ely, a lawyer of 
Rutherford, and twenty-three 
grandchildren. At his funeral a 
large number of Judges, attorneys 
and local officials attended, and in- 
terment was at Lyndhurst. 





